The Commission Decision of 16th April – subsidies for CalMac and Northlink

The Commission Decision of April 16th 2008 to launch a formal investigation into CalMac and Northlink subsidies has potentially immense implications for the future of these services.   

The policymaking problem for lifeline ferry services can be summarised into two stages. 

 

Stage 1: if you are going to compensate (subsidise) ferry services you have to (a) make sure you have clearly defined and justified public service obligations (PSOs), (b) be able to demonstrate that any compensation (subsidy) does not exceed that which is necessary for the fulfillment of the PSO plus a reasonable profit, (c) apply the four Altmark criteria 

 

Stage 2: includes options such as (a) whether or not to bundle routes together, (b) if bundling, what the size of the bundle should be, (c) whether or not to tender. 

 

If you want to attach labels to these stages, you could describe Stage 1 as "The Law" and Stage 2 as "Possible Options for Complying with the Law".  You can have interesting debates and discussions about alternatives under Stage 2, but unless you pass through and satisfy Stage 1, you are wasting your time.  If you do not satisfy Stage 1, the Commission will assume by default that any subsidy is to be deemed illegal State aid. 

 

But the former Executive stated “there is no need to consider, nor do we intend to consider, issues arising in relation to PSOs"
 and “the Altmark criteria are not applicable to ferry services which fall within the scope of the Maritime Cabotage Regulation"
. 

In doing so they effectively made clear their intention not to satisfy any of the crucial Stage 1 conditions under EC State aid and Maritime Cabotage Law.  That means it is entirely reasonable for the Commission to assume by default that all subsidies to Scottish lifeline ferry services, past, present and future constitute illegal State aid, which is where the present Decision comes in.  Defences that have been made here such that there are different meanings of “PSO” will be dismissed out of hand by the Commission and the European Court – in the latter case possibly literally laughed out of Court .  As I have made clear in the past, PSO has a precise, highly specific, legal meaning in EC law.         

I argued in 2005 to the Executive and Parliament that proposals for CalMac had to be based on EC law and guidelines and clearly defined PSOs (public service obligations) and the four Altmark criteria and be designed to satisfy both Stage 1 and Stage 2 conditions. The Executive then explicitly rejected PSOs and Altmark as not relevant to the case of these lifeline ferry services. As my website confirms
 I subsequently strongly and persistently tried to warn the Executive and MSPs of the consequences of rejecting/ignoring PSOs and Altmark here, for example in a detailed letter July 2006 I explicitly warned the Minister responsible (Tavish Scott) in detail of the dangers of the course he was pursuing
. I received a dismissive reply.   
The issues covered in the Commission Decision April 2008 include questions over subsidies stretching back to 1995 in the case of CalMac (pre- and post- tender), to 2000 in the case of Northlink (both Northlink contracts), Gourock-Dunoon. Allowing for interest charges, it means probably about half a billion pounds (and counting) of subsidy now classified doubtful, and possible/probable State aid. The doubts the Commission has about the legitimacy of State aid here also means they are re-opening the 2000 question of bundling CalMac in one tender, potentially leading to CalMac being broken up. By association and implication, it puts into question past, current and future government policies that could involve subsidy for ferries. 

It is difficult to underestimate the seriousness of the situation that the government faces. The Decision of 16th April by the Commission fully vindicates my warnings and makes it clear that PSOs and Altmark are not only relevant to the case of these lifeline ferry services, they are essential. Indeed, the need for clearly defined and justified PSOs and adherence to the four Altmark criteria form the basis for the current Commission Decision and indicates the likely direction the formal investigation is likely to take.  The need for properly defined and justified PSOs and strict application of the four Altmark principles runs through Parts 3, 4 and 5 like lettering running through a stick of rock            
I said at the time of the September 2005 debate in Parliament that Parliament had not been presented with fair or accurate information on which to base their decision to tender the CalMac routes, and this Decision proves it. For years the Commission and the European Court have said both PSOs and the Altmark guidelines are necessary here. The previous Executive said they were not. That is rather like telling a traffic policeman you don’t need a driving licence and the traffic signals don’t apply to you. It is that basic. No wonder the Commission has opened an investigation.  
But the cost of tendering CalMac is small beer compared to the other potential costs and risks that are now faced here, including the fact that the Commission are now re-opening up the threat that was faced in 2000 when this whole issue first became public, that CalMac may have to be broken up into a series of smaller tendered bundles. None of this is the Commission's fault, it is the solely the fault of those in charge who repeatedly ignored warnings that they were neglecting and indeed potentially breaching EU laws in the area and contemptuously dismissed “academic exercises” such as mine. What a mess, and all the worse for being a completely unnecessary mess.   
Neil Kay April 28th 2008

Notes
 

Note (1): PSO (public service obligation) 

 

'public service obligations' shall mean obligations which the Community shipowner in question, if he were considering his own commercial interest, would not assume or would not assume to the same extent or under the same conditions ....In imposing public service obligations, Member States shall be limited to requirements concerning ports to be served, regularity, continuity, frequency, capacity to provide the service, rates to be charged and manning of the vessel.  

Council Regulation (EEC) No 3577/92 of 7 December 1992 applying the principle of freedom to provide sevices to maritime transport within Member States (maritime cabotage) 
 

Note (2) : The Altmark conditions 
 

The condition for the application of Article 92(1) of the EC Treaty (now, after amendment, Article 87(1) EC) that the aid must be such as to affect trade between Member States does not depend on the local or regional character of the transport services supplied or on the scale of the field of activity concerned. However, public subsidies intended to enable the operation of urban, suburban or regional scheduled transport services are not caught by that provision where such subsidies are to be regarded as compensation for the services provided by the recipient undertakings in order to discharge public service obligations. For the purpose of applying that criterion, it is for the national court to ascertain that the following conditions are satisfied:

- first, the recipient undertaking is actually required to discharge public service obligations and those obligations have been clearly defined;

- second, the parameters on the basis of which the compensation is calculated have been established beforehand in an objective and transparent manner;

 - third, the compensation does not exceed what is necessary to cover all or part of the costs incurred in discharging the public service obligations, taking into account the relevant receipts and a reasonable profit for discharging those obligations; 

- fourth, where the undertaking which is to discharge public service obligations is not chosen in a public procurement procedure, the level of compensation needed has been determined on the basis of an analysis of the costs which a typical undertaking, well run and adequately provided with means of transport so as to be able to meet the necessary public service requirements, would have incurred in discharging those obligations, taking into account the relevant receipts and a reasonable profit for discharging the obligations. 

JUDGMENT OF THE COURT of 24 July 2003 in Case C-280/00 (Reference for a preliminary ruling from the Bundesverwaltungsgericht): Altmark Trans GmbH, Regierungspräsidium Magdeburg v Nahverkehrsgesellschaft Altmark GmbH (1)
� Tavish Scott 13th June 2006  � HYPERLINK "http://www.scottish.parliament.uk/business/pqa/wa-06/wa0613.htm" \o "http://www.scottish.parliament.uk/business/pqa/wa-06/wa0613.htm" �http://www.scottish.parliament.uk/business/pqa/wa-06/wa0613.htm�


� � HYPERLINK "http://www.scotland.gov.uk/Publications/2005/09/09104007/40127" \o "http://www.scotland.gov.uk/Publications/2005/09/09104007/40127" �http://www.scotland.gov.uk/Publications/2005/09/09104007/40127�


� � HYPERLINK "http://www.brocher.com/Ferries/Ferries.htm" ��http://www.brocher.com/Ferries/Ferries.htm�


� � HYPERLINK "http://www.brocher.com/Ferries/Letter%20and%20Note%20Lifeline%20Ferry%20Services.doc" ��http://www.brocher.com/Ferries/Letter%20and%20Note%20Lifeline%20Ferry%20Services.doc�








