
The CalMac Tender and the PSO Question

The following is a written question by Alyn Smith MEP to the Commission, followed by a written answer on behalf of the Commission. 

WRITTEN QUESTION P-3802/06

by Alyn Smith (Verts/ALE)

to the Commission

Subject: Public service obligations in connection with EC ferry services
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Answer given by Mr Barrot
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(6.10.2006)

Council Regulation (EEC) No 3577/92
 of  7 December 1992 applying the principle of freedom to provide services to maritime transport within Member States (maritime cabotage) allows Member States to impose public service obligations on all operators on a given route to ensure sufficient service on that route where it appears that, if they considered their own commercial interest, operators would not propose an adequate level of services. These obligations may be imposed by regulation or, if this does not suffice to meet essential transport needs in an adequate manner, laid down by way of public service contracts. If necessary, financial compensation may be granted to operators to cover the costs involved in meeting public service obligations. 

The imposition of public service obligations is therefore a precondition for any compensation being given. 

Such compensation does not constitute State aid if complies with the criteria laid down by the Court of Justice in its judgment in Altmark
.

Comments

(1) General Point
So the answer “The imposition of public service obligations is therefore a precondition for any compensation being given” means PSOs are necesssary if compensation (subsidy) is to be awarded. This contradicts the answer by the Minister Tavish Scott on June 13th that the Executive intend to award the CalMac tender (and, by implication, any necessary subsidy) without specifying any Public Service Obligations.  
The minister said: “Public Service Obligations (PSOs) would not provide that certainty and security of service nor deliver on the Executive’s key policy objectives. Consequently there is no need to consider, nor do we intend to consider, issues arising in relation to PSOs”
. 
You can have a PSC (Public Service Contract) without a PSO (Public Service Obligation), and you can have a PSO without a PSC, but if you want to subsidise you need a PSO and if you have said you are not imposing any PSO, there is no basis for subsidy.  
Since the minister has said that PSOs are not necessary here, he has effectively suggested that subsidy is not necessary, opening up the possibility that any subsidy paid here may be judged illegal.    

(2) PSOs laid down in PSCs  
The answer above says “These (public service) obligations may be imposed by regulation or, if this does not suffice to meet essential transport needs in an adequate manner, laid down by way of public service contracts”. That is the point noted in my earlier paper
 where I said;   

“The Commission issued a Communication
 in 2003 where it stated:

5.3.1. The distinction between public service obligations and public service contracts: A distinction is made in Regulation (EEC) No 3577/92 between "public service obligations" (see Article 2(4) and Article 4(2) of the Regulation) and "public service contracts" (see Article 2(3)). Public service contracts are the instrument normally used to enshrine public service obligations where a horizontal approach applying to all shipowners intending to serve a given route may not be sufficient to meet the essential transport needs, in particular general conditions concerning the quality of a given service.
 (underlining added)
In other words the PSC is designed to support the PSO, the latter is the umbrella under which the PSC or PSCs operate, and the PSO and PSC are complementary”.
PSOs and PSCs are different from each other – as the Executive recognised when they rejected PSOs.  You can embody a PSO in a PSC, but the PSO must be expressed at route level (as the Communication above implies, referring as it does to “public service obligations … applying to all shipowners intending to serve a given route”), not merely contract or PSC level. A study by the Eurisles network regarding EC maritime transport noted; 

…Important difference: the PSO applies to a service and concerns all the companies present on this service; the public service contract is a contract concluded between the State or the region and a specific operator on a given route.
 

This is confirmed in the answer by M. Barrot where he says the 1992 Maritime Cabotage Regulation; 
“allows Member States to impose public service obligations on all operators on a given route to ensure sufficient service on that route” (underlining added).

So the PSO must be specified at route level and imposed on all operators. For example, following representations by Professor Neil McCormick MEP, the Commission recognised the Gourock-Dunoon and Tarbert-Portavadie routes were eligible for PSO status.  Which means, for example, if it was decided to impose PSOs in terms of fares caps or reductions on the present CalMac service Gourock-Dunoon for social or economic reasons, the same fares caps or reductions would have to be imposed evenhandedly on the Western Ferries service, or any other operators entering the route.
Or if just Western Ferries were operating on the Gourock-Dunoon route, appropriate price caps and other PSO restrications could be imposed on this route (and, in turn, the company), whether or not any other company entered the market.     
The potential control over operator fares and levels of services that a PSO provides in pursuit of the public interest is one reason that Loganair lobbied hard against them in the context of air services in the Highlands. It would be rational to expect - for example - Western Ferries to lobby hard against them in the context of the Gourock-Dunoon ferry route, or any other route it would be interested in.       
A PSC is not a substitute for a PSO if you wish to subsidise a service; indeed since PSC can contain elements that are not PSOs, it would be difficult to identify and specify what are PSOs unless they are separately identified at route level – for example the Draft Invitation to Tender (and draft PSC) for the CalMac network identifies timetables, but a specific timetable cannot be regarded as a PSO since it would mean all operators on a route docking at port at the same time.  That is why (a) PSOs must be identifiable separately from PSC, if a PSC is to be used.(b) clearly identified (c) specifiable at route level. But since the Executive has disowned the use of PSOs, none of these conditions are fulfilled. And you cannot draw on a PSO even if it is supposedly “enshrined” in a PSC if you have denied the need for a PSO in the first place, as the Executive have.    
(3) Cherry picking: 
Without PSOs on the route, many routes will be wide open to cherry picking of profitable segments, this is discussed further in my earlier paper
.     

(4) Altmark and my proposal  

The answer from M. Barrot above starts with the 1992 Maritime Cabotage Regulation, then finishes:  “If necessary, financial compensation may be granted to operators to cover the costs involved in meeting public service obligations. The imposition of public service obligations is therefore a precondition for any compensation being given. Such compensation does not constitute State aid if complies with the criteria laid down by the Court of Justice in its judgment in Altmark
.”

So if subsidy for the PSO satisfies Altmark conditions, it is not State aid, the obvious inference in the answer being this would be sufficient to satisfy the 1992 Maritime Cabotage Regulation as well, which is referred to at the beginning of the answer from M. Barrot. 

That was the basis of my Altmark-compliant proposal
 put forward to the Executive in March 2005 as part of the consultation for the proposed CalMac tender. The Minister advised the Transport Committee of the Scottish Parliament that I along with Paul Bennett and Jeanette Findlay (who had also submitted papers) would be consulted on these issues and our proposals before any final decisions on whether or not to tender was taken.  That never happened, instead just before the CalMac debate in September 2005, the Executive published critiques
 which I had never been warned about, never consulted on, never had a chance to respond to, and implied that my proposal was not competent.  It contained spurious and inaccurate claims about my work.  In the context of Altmark it said:   

“A detailed assessment of Professor Kay's proposals is set out in Annex A (paragraphs 21 to 25). In summary, his proposal is based on the assumption that the Altmark criteria can be used to satisfy the requirements of the Maritime Cabotage Regulation. However, this is not the case as the Altmark criteria consider whether an operator in receipt of subsidy has an advantage and does not address the requirement of the Maritime Cabotage Regulation that all Community shipowners must be treated on a non-discriminatory basis”.
That would appear to be directly refuted by the answer from M. Barrot in his answer above where he says for ferry operators under the 1992 Regulation 
“compensation does not constitute State aid if complies with the criteria laid down by the Court of Justice in its judgment in Altmark”.

The Executive rejected my proposal on spurious grounds which I would have been able to refute had I been given a fair chance to do so. Parliament then debated and decided the CalMac tendering issue issue on a false prospectus presented to them by the Executive. 
The anonymous Scottish Executive critique of my proposal goes on to say;  

“Professor Kay appears to predicate arguments on the basis of operators not wanting to win the contract more than once. However, a concept in this area of economics which he does not refer to is "reputations as contract enforcers". This principle suggests that parties would aim to perform well in order to build up a good reputation. If the operator is interested in winning the next or future contracts (as we would assume it is) then it would wish to cultivate a good reputation and relationship with the customer in order to increase its chances of winning another contract”.

The reason I did not refer to this area of economics, with which I am quite familiar, is that it would be illegal in this context under EC law, where trying to “cultivate a good reputation and relationship with the customer in order to increase its chances of winning another contract” would breach the principles that any contracts here under the 1992 Maritime Cabotage Regulation must be awarded under least-subsidy bid, and not on the basis of what could be subsequently alleged to be cronyism or favouritism. The Executive is here not only failing to interpret Altmark and its implications properly, they appear to be advocating an approach which could lead to these same services being judged illegal State Aid – and, even more bizarrely, publishing their advocacy of such an approach on the Internet.

Conclusions (1) M. Barrot’s answer confirms there was no need to tender the CalMac network if it was set up to be Altmark-compliant, this was the basis of my proposals of March 2005 and which the Executive rejected, on spurious grounds; (2) However, if you do decide to tender these services, then you must do so properly and with due regard to the need to comply with the 1992 Maritime Cabotage and State aid regulations, starting with the need to specify PSOs at route level across the CalMac network. That, the Executive has not done.
By their actions, the Executive have exposed these essential lifeline services, their users, the dependent communities, and the taxpayer, to severe and unnecessary risk. It is difficult to believe that a competent authority would have got themselves and those they represent into such a dangerous situation, especially since the need for PSOs was spelled out consistently through the period of the first Scottish Parliament 1999-2003.  Where the Executive can go from here in this bungled and incompetent process which they now been stumbling over for at least seven years is hard to say.  I did advocate last year that an independent Task Force be set up with industry experts in the regulatory and legal field to look at options here, but the Executive rejected that then, and will almost certainly reject it now, because any competent and independent investigation would almost certainly show up this whole process for the disgraceful farrago that it is.  And that last point does raise serious issues about responsibility and accountability in the way that these matters are governed in Scotland      
Neil Kay 10th October 2006
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