APPENDIX 3: ISSUE OF OPERATOR OF LAST RESORT

The issue of Operator of Last is crucial in the provision of essential or lifeline services.  It is solved at UK level either by having a body whose statutory responsibility is to step in and perform this function of required, or by having another existing operator within the jurisdiction of the relevant authorities obliged to do so if instructed.  When the Executive first proposed the tendering arrangement for CalMac they apparently did not realise that it would be difficult or impossible for either arrangement to hold in this case. 

The Executive issued a press release 23rd January 2001 where it stated;

“the vessel owning company should act as an operator of last resort”

Captain Sandy Ferguson wrote to the Executive 24th January 2001 pointing out that VesCo would not be certificated to act as an operator of ferry services by the MCA.  He received a letter from the Executive in March acknowledging this point, and the same month the Executive wrote to the Transport and Environment Committee
 stating;

“perhaps ‘provider of last resort’ is a more appropriate term”

However as we have pointed out, the designation of ‘provider’ of last resort suffers from the same problems as ‘operator’ of last resort.  Both terms are commonly used by recognised authorities in the context of essential services but tend to refer to entities that are themselves qualified to operate or provide such services – and as has been pointed out to the Executive and MSPs, VesCo would not be qualified in this regard. I received a letter from the Minister Sarah Boyack, 12th April 2001
, stating  

“perhaps ‘procurer of last resort’ is a more appropriate term”

However, while “procurer of last resort” is indeed an appropriate term to describe the role that the Executive envisages for VesCo, it is not a role that is generally considered appropriate for the provision of essential services.  A systematic websearch has found only one known use of the term, this was in discussion of cases where the “distribution business should be required to procure a meter reading service of last resort” (Office of Electricity Regulation, Annual Report, 1998”. The Report stated that in this context the distribution service would be “procurer of last resort”.

The problem with a contractually-based system of “procuring” is that it does not guarantee immediate and continuing provision of a service if it cannot be backed up with powers of statutory obligation or direction. This illustrates the difference between essential and non-essential services.  If consumers and communities on islands and peninsulas served by CalMac cannot get essential or lifeline services such as water, gas, electricity and ferry service on a continuing basis, their welfare (and indeed health and safety) may be seriously threatened. The same cannot be said if they cannot get their meters read.  

That is why the issue of an operator or provider of last resort that can be obligated or directed to provide lifeline services has to be settled in advance of competitive tendering.  You do not try to “procure” a safety net once the emergency has arisen, by that time it will be too late. 

The text of the section of the Minister’s letter to me of 12th April dealing with last resort issues reads as follows:

“…you raise concerns about the Executive’s proposals for a VesCo to act as ‘an operator of last resort’.  Your view appears to be based on the assumption that the Executive intends that the VesCo should deliver this function at its own hand should the need ever arise.  This assumption is misfounded. 

The Executive intends the VesCo to be a streamlined company whose core functions focus on vessel leasing. However, as an extra safeguard, the Executive also proposes that the VesCo should have the function of acting in a management role to procure services as necessary, should an operator fail to meet its contract to deliver lifeline ferry services.  I believe this will provide a useful backstop during this period of change. We do not envisage that the VesCo would crew vessels itself but would contract with an operator, in consultation with the MCA as necessary, to safeguard services until such times as the situation was resolved through redress through the contract and/or retendering as appropriate.  Indeed perhaps ‘procurer of last resort’ is a more appropriate term to depict the management role we envisage the VesCo as having in this regard.”      

The Executives position on this question has once again changed and is now recorded in the Draft Invitation to Tender as follows:   

 VesCo will also be responsible for providing an Operator of Last Resort function (in the event of termination of contract, breakdown of contract, or similar event) which will provide an important safeguard through this period of change. This could be done in two ways, either at VesCo's own hand or through an arrangement with a shipping provider by way of a retainer. VesCo will be responsible for considering these options and putting arrangements in place before the new contract begins. (DITT, section 1.3.6)

There is no evidence that ether route would prove effective or workable. The Executive’s  changing position on this issue both demonstrates that there is a major problem of substance in dealing with this issue, and also there will issues of process, that is that this problem was not thought through properly in 2000 when the proposal to tender was  announced, and it is clear that it still has not been properly thought through. 
� Letter 16th March 2001 from Minister of Transport  Sarah Boyack to Andy Kerr, Convenor, Transport and Environment Committee. 


� Letter 12th April 2001 from Minister of Transport Sarah Boyack to Neil Kay.
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