Freeing the Information: Information Backlogs and Perverse Incentives

This short Note looks at the problems of backlogs in dealing with appeals against public authorities’ decisions to withhold information requested under Freedom of Information legislation, and a possible approach to a solution.  I should first declare an interest in this issue. I have an appeal for release of information presently being investigated by the office of the Scottish Information Commissioner, the appeal was lodged in March 2006. 

This Note was first prompted by concern that delays in reaching a decision in such cases may render less valuable (or even redundant) any information that may be subsequently obtained, even if an appeal is partially or totally upheld. The Commissioner’s Report for 2005
 found an average of just 131 days
 to complete an investigation, but more recently what might be termed extreme delays appear to be not uncommon. For example, of the nine decisions made by the Commissioner’s office in the first 28 days of October 2006, the median delay from appeal being lodged with the Commissioner’s office and a decision being made public was about 12 months. In four of the nine cases, the initial appeal had been lodged in the Spring of 2005 with decision eventually made October 2006.  
Clearly there may be unavoidable reasons for these delays, for example complexity of case.  However, another reason for delays would appear to be demands placed on the Commissioner’s office with respect to volume of appeals.  This is consistent with what the Information Commissioner has been recently arguing.  In October 2006 he asked for an increase of more than 18 per cent, which would take his budget for 2007-8 to £1. 6 million, citing increased requests for information from public bodies
.  The Commissioner said; 
“The popularity of the Freedom of Information Act has meant appeals to me have been running at more than double the rate expected. 
"As my staff resource-needs are directly linked to the volume of cases which I have to determine, inescapably additional investigators are needed to cope with demand and to clear the backlog of cases which is already beginning to build up."
 

This parallels what is happening in England where the Information Commissioner there also warned in October that he; 
“needed more government funding to reduce the huge backlog of unresolved cases”.
  
At the same time, at least some of the public bodies appear to be failing to respond adequately and in accordance with the law to requests for information when first asked for it by the public.  Indeed one of the worst offenders is the Scottish Executive (SE).  Of the 37 decisions in 2005-06 up to 9th September 2006 that involved appeals against the SE, the case was found against the SE totally or partially in 29 out of the 37 cases (14 totally and 17 partially found against the SE). Worse, there seems to be little or no evidence of a learning curve on the part of the Executive as far as their duties under FoI are concerned. Of the 19 decisions in 2006 involving the SE up to 9th September, it won only twice, losing partially 9 times and completely 8 times
.

At this juncture, we can make a simple but fundamental point.  Had the SE acted in accordance with the FoI on first ask for information in these cases, there would have been no need or grounds for subsequent appeal in many of these cases to the Commissioner, and much of the subsequent burden on the Commissioners staff and time and resources would have been alleviated. 
Indeed, since the appellants have to ask the SE to reconsider any first decision to withhold information before appealing to the Commissioner, it would have been sufficient to alleviate many of the subsequent burdens on the Commissioner’s office if the Executive had released appropriate information at the second time of asking, rather than having to do so some time later when the Commissioner’s decision went against the SE.        

This raises a simple question.  Why is it that appellants appear more often to have a sounder knowledge and interpretation of the law here and their rights to information (and the reasonableness of an appeal to the Commissioner) than does the Executive with its collective experience and knowledge of these matters – and this even after the Executive has been asked to think again? Indeed, why should appellants (who are in many cases simply lay members of the public) appear more expert in these matters than does the SE, the body responsible for setting up and implementing the FoI legislation in the first place?  

I believe that the key issue here and the answer lie primarily in incentives, less so in resources. While the issue is perhaps set out in starkest detail in the case of the SE, the incentives issue is one that may influence public bodies more widely. 

While providing more resources to the Information Commissioners would alleviate some of the immediate symptoms of backlog of cases, it would not deal directly with the underlying causes.    

In economic terms, the problem with information overload/backload for the information commissioners in England and Scotland is a question of perverse incentives
. There is currently little penalty in authorities failing to comply with their responsibilities under FOI. On the contrary, if those seeking information are turned down by the authority and then appeal, the subsequent costs are mostly borne in the form of resources expended by the Commissioner, and delays and inconvenience to the appellant in getting the information they seek, even if the public body or authority subsequently loses the appeal. 

 

Indeed, there may even be a perverse incentive of turning down the initial request for information in whole or in part, even if the authority expects there is a high chance of losing the appeal.  This would be the case where the authority sees such actions and delays as inconveniencing and discouraging further legitimate requests and appeals. 

 

This in part can help explain the large increase in requests under FOI - the public authorities and bodies may have an incentive to block requests for information, even if they know or suspect they are acting unreasonably.  
It also provides an answer to the question above, why should appellants appear more expert in these matters than does the Executive?  It is not a problem of knowledge and wisdom, it is a question of motive and incentives. 

And if it is a question of incentives, that also lessens the extent to which it can and should be seen as question of resources. The obvious solution for the Information Commissioners here is to request more resources to deal with what they see as a resource problem.  However that would not solve the underlying problem which is primarily a problem of mismatched incentives, not one of inadequate resources. As with solutions such as carbon trading and congestion charges in other contexts, the solution is to find ways to make those who are imposing costs on others (externalities)
 bear a measure of these costs and so have an incentive to respond appropriately to them. 
 

A solution here would be to be to use a penalty point system and associated fines contingent on the Commissioners decision on an appeal that the public body in question has failed to act properly under FOI.  The penalty points and fines could depend on the number and type of breaches as in motoring offences. Public bodies or authorities could be required to disclose their record on penalty point under FOI in their annual reports or equivalent, and their websites.  The incentive aspect could still be applicable in the case of the SE even if the fines accrued to a general SE pot, as long as the fines and penalty points were imposed on specific SE departments. It could be used as an indicator of performance in some contexts, e.g. by Accounts Commission / Audit Scotland. 

 

If the system of penalty points / fines is appropriately designed then it should increase incentives to comply properly with FOI at the point when FOI requests are made to the public body (first ask, or at least second ask) and should reduce the need or extent of appeals and reduce pressures on the Information Commissioner.
As with motoring offences, once the appropriate penalty point system is designed, there would be a strong element of automaticity as to how the system would work.  Once the Commissioner has made a decision, if it goes against a public body, the Commissioner would decide the nature and severity of the breach (or breaches) of FoI, there being appropriate penalty points associated with each breach depending on nature and severity. The potential financial penalty and threat of media / Accounts Commission scrutiny of performance under penalty points would strengthen incentives to comply with the law and not let the matter go as far as the Commissioner in many cases.   

In short, it all depends on how you look at the problem.  If look at the outputs (and the backlog) you may see it simply as a problem of resources.  But if you look at the inputs (and individual motives) you are more likely to see it as a problem of incentives
 And if the penalty point system works here, it should also work in England where there appear to be even greater problems of backlog. 

 
In this respect Scotland could lead what might be a system eventually worth considering at UK level as well.
Neil Kay 28th October 2006
� � HYPERLINK "http://www.itspublicknowledge.info/Documents/annualreport2005.pdf" ��http://www.itspublicknowledge.info/Documents/annualreport2005.pdf�


� Presumably this refers to working days.


� The first response by the Parliament’s Finance Committee was to ask the Information Commissioner to think again; see “'Tsars' fail in demands for budget raise” The Scotsman 6th October � HYPERLINK "http://news.scotsman.com/topics.cfm?tid=276&id=1477732006" ��http://news.scotsman.com/topics.cfm?tid=276&id=1477732006� 


� “Tsars say they need extra £1m to cope with rising workload” The Scotsman 5th October � HYPERLINK "http://news.scotsman.com/topics.cfm?tid=867&id=1471342006" ��http://news.scotsman.com/topics.cfm?tid=867&id=1471342006�


� “Watchdog asks for extra funds to deal with FoI backlog”


 � HYPERLINK "http://politics.guardian.co.uk/foi/story/0,,1931496,00.html" ��http://politics.guardian.co.uk/foi/story/0,,1931496,00.html�





� This is my interpretation of the outcomes, though there may be scope for disagreement as to what constitutes “losing” a case.  However there is little scope for disagreement as to the broad pattern of outcomes. 


� � HYPERLINK "http://en.wikipedia.org/wiki/Perverse_incentive" \o "http://en.wikipedia.org/wiki/Perverse_incentive" �http://en.wikipedia.org/wiki/Perverse_incentive� 





�  � HYPERLINK "http://en.wikipedia.org/wiki/Externality" \o "http://en.wikipedia.org/wiki/Externality" �http://en.wikipedia.org/wiki/Externality�
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